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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

Application No. 12990 
Sub-section 8207.2 of 
exception under Parag 
i n  the  R-1-B D i s t r i c t  
N . W .  (Square 1867, Lo 

, of Safeway S to res ,  I n c . ,  pursuant t o  
t h e  Zoning Regulations,  f o r  a  s p e c i a l  

raph 3101.48 t o  continue accessory parking 
a t  t h e  premises 3725-3729 Morrison S t r e e t ,  

t 93, formerly Lots 74 and 76) .  

HEARING DATE: Ju ly  25 ,  1979 
DECISION DATE: September 9,  1979 

FINDINGS OF FACT: 

1 .  In  response t o  ob jec t ions ,  t h e  Chair,  a s  a preliminary 
mat ter ,  ru led  t h a t  a l l  p a r t i e s  wi th in  200 f e e t  of t h e  sub jec t  
property had been properly n o t i f i e d  of t h e  publ ic  hearing on 
t h e  subj e c t  a p p l i c a t i o n .  

2. The sub jec t  l o t s  a r e  loca ted  a t  3725-3729 Morrison 
S t r e e t ,  N . W .  and a r e  i n  an R-1-B D i s t r i c t .  

3 .  The sub jec t  l o t s  serve  as  an accessory parking f a c i l i t y  
t o  the  Safeway S to re  loca ted  a t  5545 Connecticut Avenue, N . W .  
which the  l o t s  abu t .  

4 .  The Board f i r s t  approved the  c r e a t i o n  of t h e  sub jec t  
parking l o t  i n  1967 i n  BZA Order No. 9217. The Board's l a s t  
approval f o r  continuance of t h e  sub jec t  l o t s  was i n  BZA Order No. 
12421, dated Ju ly  18 ,  1977. 

5.  I n  t h e  aforementioned BZA Order No. 12421, t h e  Board 
 ranted t h e  a p p l i c a t i o n  f o r  a  period of two years  and sub jec t  t o  0 

t h e  condi t ion  t h a t  the  app l i can t  s h a l l  comply with a l l  of t h e  
condi t ions contained i n  an agreement dated June 16, 1976 between 
Safeway and t h e  Upper Connecticut Avenue Betterment Associat ion.  

6.  The app l i can t  t e s t i f i e d  t h a t  a l l  of the  condi t ions of 
the  Board's p r i o r  Order had been observed. The Board so f i n d s .  

7 .  The app l i can t  t e s t i f i e d  t h a t  i t  had received no complaints 
concerning the  opera t ion  and maintenance of t h e  sub jec t  l o t s .  
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8 .  The a p p l i c a n t  t e s t i f i e d  t h a t  i t  now seeks  a cont inuance 
of t h e  s u b j e c t  parking l o t  under t h e  same terms and cond i t i ons  a s  
i n  t h e  p r i o r  g r a n t  except  t h a t  i t  r e q u e s t s  approval  f o r  a longer  
pe r iod  of t ime .  

9 .  There was no oppos i t i on  t o  t h e  a p p l i c a t i o n .  

10 .  Subsequent t o  t h e  p u b l i c  hea r ing ,  a  memorandum from t h e  
Department of T ranspor t a t i on  da t ed  August 6 ,  1978, was r ece ived  
by t h e  Board. The DOT s t a t e d  t h a t  t h e  e x i s t i n g  driveways on Connec- 
t i c u t  Avenue encourage i n e f f i c i e n t  and unsafe  o p e r a t i o n s .  The c l o s e  
proximity  of  t h e  driveways t o  each o t h e r  c r e a t e s  c o n f l i c t s  between 
t u r n i n g  v e h i c l e s .  Automobiles queue on Connecticut  Avenue, b lock 
t h e  Morrison S t r e e t  i n t e r s e c t i o n  and p r e s e n t  a s a f e t y  problem t o  
t h e  p e d e s t r i a n s  on t h e  sidewalk c r o s s i n g  t h e  driveways.  The DOT 
recommended t h a t  t h i s  a p p l i c a t i o n  b e  approved f o r  no longer  than  one 
y e a r .  During t h i s  t ime ,  w i t h  t h e  coopera t ion  of  Safeway o f f i c i a l s ,  
DOT proposed t o  monitor t h e  e x i s t i n g  parking l o t  and driveways and 
p repa re  a r e p o r t  w i th  recommendations t h a t  DOT b e l i e v e s  w i l l  b e  i n  
t h e  b e s t  i n t e r e s t  of b o t h  t h e  c i t y  and Safeway. 

11. The Board, a t  i t ' s  p u b l i c  meeting of August 8 ,  1979, 
d e f e r r e d  a d e c i s i o n  on t h i s  a p p l i c a t i o n  u n t i l  i t ' s  p u b l i c  meeting 
of September 5 ,  1979. It d i r e c t e d  t h a t  t h e  r e p o r t  of  t h e  DOT should 
b e  s e n t  t o  a l l  p a r t i e s  and t ime a f fo rded  t o  a l l  p a r t i e s  t o  respond.  

12 .  By l e t t e r  of August 8 ,  1979, t h e  a p p l i c a n t  reques ted  t h e  
Board n o t  t o  impose any c o n d i t i o n a l  g r a n t  of t h i s  a p p l i c a t i o n  on a 
f u t u r e  r e p o r t  of t h e  DOT. It recommended t h a t  DOT p r e s e n t  i t ' s  
recommendations t o  Safeway and t h e  a f f e c t e d  c i t i z e n s  i n  t h e  v i c i n i t y  
of t h e  s t o r e  f o r  any recommended remedial  a c t i o n  n o t  i n c o n s i s t e n t  
w i th  t h e  aforementioned agreement. 

13.  By memorandum of August 14 ,  1979, t h e  DOT s t a t e d  t h a t  
because of  an undisputed need f o r  t h i s  accessory  park ing ,  and i n  
view of  t h e  i nexac t  amount of t ime needed t o  develop a more s u i t a b l e  
acces s  arrangement f o r  t h i s  l o t ,  DOT would l i k e  t o  recommend t h a t  
BZA approve t h e  extended permi t  f o r  t h e  normal d u r a t i o n  w i t h  t h e  
c o n d i t i o n  t h a t  t h e  a p p l i c a n t  develop j o i n t l y  w i th  DOT a reconf igu-  
r a t i o n  p l a n .  I n  t h i s  manner, i t  should be  assured  t h a t  such a p l a n  
w i l l  .evolve on o r  b e f o r e  t h e  n e x t  r e q u e s t  f o r  a permit  ex t ens ion .  
This  should a l s o  ensure  t ime f o r  coo rd ina t ing  t h e  improved access  
w i th  a l l  i n t e r e s t e d  p a r t i e s .  
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14 .  Advisory Neighborhood Commission - 3G i n  a  l e t t e r  t o  t h e  
Board da ted  August 27, 1979, r e p l i e d  a s  fo l lows :  

ANC - 3G responds h e r e  t o  memorandums da t ed  
August 6  and 14 ,  1979 from t h e  Department of Transpor ta-  
t i o n  t o  t h e  Board, r ega rd ing  t h e  above a p p l i c a t i o n .  

ANC - 3G cont inues  t o  suppor t  t h e  a p p l i c a t i o n  of 
Safeway f o r  a  s p e c i a l  except ion  provided t h a t  t h e  Agree- 
ment of June 16 ,  1976 between Safeway and t h e  Upper Connec- 
t i c u t  Avenue Betterment Assoc i a t i on  i s  i nco rpo ra t ed  a s  a  
c o n d i t i o n  of t h e  s p e c i a l  except ion .  This  Agreement was 
c a r e f u l l y  n e g o t i a t e d  over  s e v e r a l  y e a r s .  The Board included 
t h e  Agreement a s  a  cond i t i on  t o  Safeway's s p e c i a l  excep- 
t i o n  i n  t h e  prev ious  c a s e ,  and we urge  i t  t o  do t h e  same 
h e r e .  

The Department of T ranspor t a t i on ,  concerned about  
t r a f f i c  s a f e t y  a t  t h e  parking l o t ,  has  recommended t h a t  
t h e  Board approve t h e  s p e c i a l  except ion  f o r  t h e  normal 
pe r iod  (presumably 2  yea r s )  w i th  t h e  cond i t i on  t h a t  
Safeway and t h e  Department develop a  new park ing  p l a n .  
The Department says  t h a t  t h i s  c o n d i t i o n  could prov ide  
adequate  t ime t o  develop a  p l a n  b e f o r e  t h e  nex t  s p e c i a l  
except ion  c a s e ,  and t h a t  i t  would ensure  t ime f o r  coord i -  
n a t i n g  development of t h e  p l a n  w i t h  a l l  i n t e r e s t e d  p a r t i e s .  

I f  t h e  Board adopts  t h e  p roposa l ,  ANC - 3G sugges t s  
two c l a r i f i c a t i o n s .  F i r s t ,  t h e  Board should make ANC - 3G, 
Chevy Chase C i t i z e n s  Assoc i a t i on ,  Upper Connect icut  Avenue 
Betterment Assoc i a t i on  and a l l  i n t e r e s t e d  neighbors  a  
p a r t y ,  a long  w i t h  Safeway and t h e  Department, i n  evalua-  
t i n g  t h e  need f o r  a  new park ing  p l a n .  Second, i f  a  new 
p l a n  i s  developed,  t h e  Board should cons ider  i t  i n  t h e  
nex t  s p e c i a l  except ion  proceeding and n o t  i n  t h e  p r e s e n t  
c a s e .  ANC b e l i e v e  t h a t  t h i s  i s  t h e  most prudent  way t o  
proceed i n  view of t h e  Department 's  comments." The Board 
concurs . 

CONCLUSIONS OF LAW: 

The Board concludes t h a t  t h e  a p p l i c a n t  has  demonstrated t h a t  
a l l  of t h e  cond i t i ons  s p e c i f i e d  i n  Paragraph 3101.48 have been met,  
t h a t  t h e  parking l o t  i s  w i t h i n  200 f e e t  of a  commercial d i s t r i c t  and 
t h a t  a l l  of t h e  cond i t i ons  of A r t i c l e  74 a r e  complied w i t h .  I n  
r ega rd  t o  t h e  c r e a t i o n  of  o b j e c t i o n a b l e  c o n d i t i o n s ,  t h e  Board con- 
c ludes  t h a t  t h e  agreement between Safeway and t h e  UCABA w i l l  i n s u r e  
t h a t  no adverse  c o n d i t i o n  w i l l  r e s u l t  from t h e  use  of  t h e  s i t e  a s  
a  parking l o t .  
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It i s  t h e r e f o r e  ORDERED t h a t  t h i s  a p p l i c a t i o n  be  GRANTED, 
s u b j e c t  t o  t h e  fol lowing c o n d i t i o n s :  

1. Approval s h a l l  be  f o r  a pe r iod  of TWO YEARS 
from t h e  d a t e  of e x p i r a t i o n  of  t h e  prev ious  
C e r t i f i c a t e  of  Occupancy. 

2 .  The a p p l i c a n t  s h a l l  con t inue  t o  comply w i t h  a l l  
o f  t h e  cond i t i ons  conta ined  i n  t h e  agreement 
da ted  June 1 6 ,  1976 between Safeway S t o r e s ,  I n c .  

and t h e  Upper Connect icut  Avenue Betterment Associa-  
t i o n ,  a t t a c h e d  a s  p a r t  of  Exh ib i t  24 of  t h e  r e c o r d ,  
a copy of which i s  a t t a c h e d  t o  and made a p a r t  of 
t h i s  Order.  

The a p p l i c a n t  s h a l l  meet w i t h  t h e  D . C .  Department 
of T r a n s p o r t a t i o n ,  Advisory Neighborhood Commission 
36, The Upper Connect icut  Avenue Betterment Associa-  
t i o n  and o t h e r  a f f e c t e d  a r e a  r e s i d e n t s  t o  d i s c u s s  
and r e s o l v e  t h e  d i f f e r e n c e s  concerning access  t o  
and c i r c u l a t i o n  around t h e  park ing  l o t .  When i t  
a p p l i e s  f o r  c o n t i n u a t i o n  of t h e  park ing  l o t ,  t h e  
a p p l i c a n t  s h a l l  p r e s e n t  t o  t h e  Board t h e  r e s u l t  of  
such meet ings  and any proposed mod i f i ca t ion  t o  t h e  
l o t  which may have been agreed t o .  

VOTE: 4-0 (William F.  McIntosh, Char les  R .  N o r r i s ,  C h l o e t h i e l  
Woodard Smith and Leonard L. McCants t o  GRANT). 

BY ORDER OF THE D . C .  BOARD OF Z O N I N G  ADJUSTMENT. 

ATTESTED BY: 
STEVEN E .  SHER 
Execut ive  D i rec to r  

FINAL DATE OF ORDER: 2 8 NOV 1978' 

UNDER SUB-SECTION 8204.3 OF THE Z O N I N G  REGULATIONS "NO DECISION OR 
ORDER OF THE BOARD SHALL TAKE EFFECT UNTIL TEN DAYS AFTER HAVING 
BECOME FINAL PURSUANT TO THE SUPPLEMENTAL RULES OF PRACTICE AND PRO- 
CEDURE BEFORE THE BOARD OF ZONING ADJUSTMENT." 

'THIS ORDER OF THE BOARD IS  VALID FOR A PERIOD OF SIX MONTHS AFTER 
THE EFFECTIVE DATE OF THIS ORDER, UNLESS WITHIN SUCH PERIOD AN APPLI- 
CATION FOR A BUILDING PERMIT OR CERTIFICATE OF OCCUPANCY I S  FILED 
WITH THE DEPARTMENT OF LICENSES, INVESTIGATIONS, AND INSPECTIONS. 





learlng. The Court four!cl that thc Boarc! failed to ndkc sufficient 
findinqs of fact and conclusions of law as required under th? 
District's Administrative Procedure Act. 

The Board held a second hearing on Owner's application on 
December 18, 1974. The Association again appeared and presented 
cvidcncc in opposition to Owner's application. By orchr of Hay 16, 
1975, the Board denied O.dnerl s application. Owner souglrt review 
of the Board's denial of its application in the District of Colunbi-a 
Court of Appeals on November 7, 1975. 

G )  Therrbr;er, counsel for the respective parties net 
several times, with a view tcwards reaching a mutually satisfactory 
solution with respect to the future utilizat5on of the residential 
lots in connection with the store. 

NOI?, THEREFORE, in order to resolve O'ner*s fut'ure ucili- 
zation of the residential lots in connection with the store. to 
enhance and preserve ths residential character of the neighborhood 
and to protect the members of the Association and other residents 
of the neighborhood from further coimercial encroachnsnt and traffic, 
thz parties agree as follows: 

1) in accordance with the Proposed Re-alicjnment and Planting 
Plan ("Plan") attached hereto as Appendix B, Owcer agrees to: 

(a) Construct an additional drivevay on Connecticut Avenue 
and close off the driveway on Morrison Street. The additional 
Connecticut Avenue driveway to be constructed is marked in red in 
the Plan; 

(b) Plant the trees and bushes in the quantities, sizes 
and ~bcations specified in the Plan; 

(c) Install two redwood National Park Service type trash 
receptacles in the locations specified in the Plan; 

(d) Construct a pedestrian access in the location s2eci- 
fie6 in the Plan. 

2 )  To prevent further cometcia1 encroachcent into the neiqh- 
borhood,' Owner' agrees not to expand operation of the store beyonC 
the present boundaries of the store and residential lots for a 
period of 20 years. The obner further agre&s not to expand, alter' 
or modity in any way the parking lot at the store an3 residential . 
lots for a period of 20 years, except as provjded in Clause 1 hereof. 

3) W n e r  aqrses not to permit vehicular access to the store 
or store parking lot fron the public alley adjacent to the store 
and residential lots. 

4 1  Owher shall not permit truck unloading at the store and 
residential lots eszept between the hours of 6 a.m. + c  10 P . m .  



5) Owner a g r e e s  to  k e e p  t h e  p s r k i n g  l o t  and g r a s s  a r e a  a t  
t h e  s tore  a n d  residential lo ts  c l e a r i  and a t t r a c t i v e .  

6 )  Cwner a g r e e s  t o  m a i r t a i n  a l l  p l a n t i n g s  mide  i n  a c c o r d a n c e  
w i t h  C l a u s e  1 (b)  h e r e o f  i n  a h e a l t l l y  growing c o q d i t i o n .  I n  t h e  
e v e n t  any o n e  o f  t h e s e  p l a n t i n g s  d i e ,  Chiner a g r n e s  t o  p r o m p t l y  
r e p l a c e  a n y  s u c k  ~ l a n t i n g ,  w i t h  t h e  s a n e  t y p e  and  s i z e  p l a n t i n g  i n  
t h e  sar.te l o c a t i o n .  

7 )  Chmer J g r e e s  to  p l a c e  a " K O  P a r k i n g "  s i g n  a t  t w o  p o i n t s  
on t h e  s i d e  o f  t h e  store f a c i n g  t h e  s i d e w a l k  f a c i n g  C o n n e c t i c u t  
Avenue. 

8) Owner a g r e e s  t o  k e e p  t h e  c u r t a i n s  a t  t h e  store c o m p l e t e l y  
c l o s e d  d u r i n g  n o n - d a y l i g h t  h o u r s .  

9) Owner a g r e e s  to  pay t h e  A s s o c i a t i o n  or i ts d e s i g n e e  t h e  
awn of $1,000.00 to  cover a p o r t i o n  o f  i ts  expens?  i n  t h i s  matter. 

1 0 )  The c o v e n a n t s  c o n t a i n e d  i n  t h i s  Agreement s h a l l  r u n  w i t h  
the l a n d  t o  w h i c t  t h e y  p e r t a i n ,  and  s , ~ a l l  b e  b i n d i n g  upon t h e  p a r -  
ties, t h e i r  s u c c e s s o r s ,  h e i r s  a n d  a s s i g n s .  Osmer s h a l l  c a u s e  t h i s  
P-greeaent t o  b e  p r o p e r l y  r e c o r d e d  b y  t h e  R e c o r d e r  o f  Deeds o f  t h e  
D i s t r i c t  o f  Colu i ib ia  i n  a manner  s a t i s E a c t o r y  t o  c o u n s e l  f o r  t h e  
A s s o c i a t i o n ,  a n d  s h a l l  p a y  a l l  c o s t s  i n  c o n n s c t i o n  w i t h  s a i d  
r e c o r d a t i o n ,  - 

1 1 )  I n  c o n s i d e r a t i o n  o f  t h e  c o v e n a n t s  c o n t a i n e d  h e r e i n ,  t h e  
A s s o c i a t i o n  a g r e e s ,  e f f e c t i v e  o n  t h e  e f f e c t i v e  d a t e  h e r e o f ,  t o  
w i t h d r a w  its o p p o s i t i o n  t o  Owner's application i n  Appeal  No. 11244. 

. . ;; ... .;..::q ..- . . : . .,. ..,-= . .  . 1 2 )  T h i a  Agreement s h a l l  become e f f e c t i v e  upon t h e  d a t e  ("ef-  
fective d a t e " )  t h a t  t h e  l a s t  of the f o l l o w i n g  e v e n t s  s h a l l  o c c u r :  

a) E x e c u t i o n  o f  t h i s  Agreement by t h e  Owner and  t h e  
A s s o c i a t i o n ;  

. , -, .-- . .. b) P u l l  c o m p l i a n c e  w i t h  C l a u s e  1 1  

c) Payment of $1,000.00 as p r o v i d e d  i n  C l a u s e  k 



I N  HI'i?lZSS WE-WOF. Owner a n d  A s s o c i a t i o n .  e a c h  t h r o u g h  
t h e i r  r e p r e s e n t a t i v e s  w a r r a n t e d  t o  be d u l y  a u t h o r i z e d ,  h a v e  s i g n e d  
t h i s  A g r e e w n t  i n  Wash ing ton ,  D. C. a s  o f  t h e  day and  t h e  y e a r  first 
above w r i t t e n .  

[ C o r p o r a t e  S e a l )  SAFEWAY. S M E S  , 1NCOWO.PXTED 

Its ~ a s i s t a n t  S e c r e t a r y  1 t d i c e  P r e s i d e n t  
(Owner) 

STATE OF MARYLAND 1 
) ss: 

COUNTY OF PRINCE GEO3GE) 

I ,  ~ b e r e s a  L o p e z ,  a  Nota ry  P u b l i c  i n  and. f o r  t h e  Coun ty  
a n d  S t a t e  a f o r e s a i d ,  d o  h e r e b y  c e r t l f y  t h a t  CAREY A. FOX), V i c e  
P r e s i d e n t  of a n d  A t t o r n c y - i n - f a c t  f o r ,  a d  ?;CR%. E .  KEUTER, A s s i s t a n t  
S e c r e t a r y  of SAFEWAY STORES, INCORPORATED, a  body c o r p o r a t e  u n d e r  t h e  
laws of t h e  S t a t e  o f  Maryland,  p a r t y  t o  a  c e r c a l n  ag reement  b e a r i n g  
d a t e  a s  o f  June 1 6 ,  1976,  and  l ~ e r e t o  annexed ,  p e r s o n a l l y  a p p e a r e d  
b e f o r e  me i n  t h e  County  .and S t a t e  aforesaid, t h e  s a i d  CAFEY A. FOiU 
a n d  N 0 . 9 W  E. KEUPER b e i n g  p e r s o n a l l y  w e l l  krown to  ne t o  b e  t h e  
p e r s o n a  who e x e c u t e d  the said a g r e e m e n t ,  and acknowledged s a n e  to  
b e  the a c t  nna d e e d  of s a i d  c o r p o r a t i o n .  

GIVEN u n d e r  m y  harrd a n d  n o t a r i a l  seal, t h i s  -7/i i7/day of 
&'{< ;:/<.Q --, , A .  D., 1977.  

J- 
( N o t a r i a l  S e a l ;  .f: +.-.- A; .:' e+-. 

~ b e r e s a  Lopez J' 
S o t a r y  P u b l i c  i n  and f o r  t h e  S t a t e  
of Maryland,  w i t h  p r i n c i p a l  o f f i c e  
i n  t h e  County of P r i n c e  George  


